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Abstract 

Within Uganda's criminal justice system, witness interference has 

increasingly become a primary justification for restricting pre-trial liberty, 

limiting evidentiary disclosure, and curtailing fair trial rights. However, 

judicial responses remain largely uncodified and driven by broad judicial 

discretion, producing inconsistent outcomes and an undue reliance on 

unsupported prosecutorial assertions. This article argues that witness 

interference must be reconceptualized as a constitutional doctrine governing 

the lawful limitation of fundamental human rights, rather than treated merely 

as a routine evidentiary issue. Utilizing a doctrinal, analytical, and 

comparative framework, the study evaluates Ugandan constitutional 

jurisprudence alongside international human rights standards and classical 

Islamic legal maxims regarding witness protection (Hifz al-Shahadah) and 

the presumption of innocence (Asl al-Bara'ah). The analysis reveals that 

maintaining institutional legitimacy in pre-trial detention requires strict 

evidential sufficiency, prosecutorial objectivity, individualized risk 

assessment, proportionality, and structured judicial reasoning. The paper 

formulates a novel Constitutional Doctrine of Witness Interference that 

harmonizes witness safety imperatives with procedural fairness, personal 

liberty, and broader principles of legal ethics, thereby strengthening judicial 

consistency and public confidence in administration of justice. 

Keywords: Witness Interference, Constitutional Adjudication, Fair Trial, 

Presumption of Innocence, Legal Ethics, Judicial Discretion, Uganda 
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1.0 Introduction  

Witness interference has become one of the most significant considerations in 

Uganda's criminal justice system, particularly in bail, disclosure and witness protection 

proceedings. While protecting witnesses is essential to the administration of criminal 

justice, Ugandan courts have largely addressed allegations of witness interference 

through broad judicial discretion rather than a coherent constitutional framework. 

Consequently, prosecutorial assertions of anticipated interference are often advanced, 

and at times accepted, without sufficient scrutiny of their evidential foundation, 
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creating tension with the constitutional presumption of innocence, the right to liberty 

and the right to a fair hearing. 

This article argues that witness interference should be understood not merely as 

an evidential issue but as a constitutional doctrine governing the lawful limitation of 

fundamental rights. The central question is not whether witnesses deserve protection, 

but whether the State has established, through credible and objectively verifiable 

evidence, a constitutionally sufficient basis for restricting liberty or other fair trial 

guarantees. Suspicion, institutional apprehension and formulaic prosecutorial assertions 

cannot, without more, satisfy that constitutional burden. 

Building upon Ugandan jurisprudence, the article develops a principled 

constitutional framework for adjudicating allegations of witness interference. It argues 

that restrictions upon liberty, disclosure and other fair trial rights should be governed by 

six interrelated constitutional principles: evidential sufficiency, judicial supervision, 

proportionality, structured judicial reasoning, graduated constitutional justification and 

institutional accountability. It concludes by proposing a Constitutional Doctrine of 

Witness Interference through which witness protection and the rights of accused 

persons are reconciled by evidence-based, proportionate and independently reasoned 

judicial decision-making, thereby strengthening both the administration of criminal 

justice and constitutionalism in Uganda. 

1.1. Problem of the statement 

In Uganda’s criminal justice system, allegations of witness interference have 

increasingly become one of the most influential grounds upon which courts restrict 

liberty, deny bail, limit disclosure and impose other limitations upon fair trial rights. 

Yet these restrictions are frequently made without a coherent constitutional doctrine 

governing the evidential threshold, constitutional justification or judicial methodology 

required before such fundamental rights may lawfully be curtailed. In practice, 

prosecutorial assertions that an accused person is "likely to interfere with witnesses" are 

regularly advanced and often accepted despite being unsupported by objectively 

verifiable evidence demonstrating a real and particularised risk.1 Judicial decisions 

consequently vary considerably from one court to another, with similar allegations 

producing different outcomes depending largely upon the individual judge's exercise of 

discretion rather than upon consistently applied constitutional standards.2 The 

cumulative effect is that allegations of anticipated witness interference have 

increasingly assumed the status of constitutional facts, while the evidential burden 

resting upon the State has progressively diminished. This has created a practical reality 

in which constitutional rights are restricted on the basis of institutional apprehension, 

predictive assumptions and formulaic prosecutorial objections rather than 

independently established evidence capable of satisfying the constitutional 

requirements of legality, necessity and proportionality. 

This position persists because Ugandan jurisprudence has not developed a 

structured constitutional and legislative framework to regulate the judicial 

determination of witness interference. There remains no settled constitutional doctrine 

prescribing the evidential threshold for establishing anticipated interference, 
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distinguishing predictive judicial assessment from speculation, regulating judicial 

reliance upon confidential intelligence, or requiring courts to demonstrate why less 

restrictive alternatives cannot adequately protect witnesses before liberty or other fair 

trial rights are limited. As a result, prosecutorial assertions frequently receive 

institutional deference, judicial reasoning remains inconsistent, and constitutional 

adjudication increasingly depends upon broad judicial discretion rather than objective 

constitutional standards. The absence of a coherent constitutional methodology has 

blurred the constitutional boundary between prosecutorial allegation and judicial 

determination, allowing executive assessment to assume practical constitutional 

significance without rigorous judicial verification. This has weakened the constitutional 

guarantees of liberty, the presumption of innocence and equality before the law, while 

simultaneously undermining consistency, predictability and public confidence in the 

administration of criminal justice. It is this existing constitutional and doctrinal 

deficiency that this article addresses by developing a principled Constitutional Doctrine 

of Witness Interference through which restrictions upon constitutional rights are 

governed by evidence, structured judicial reasoning, proportionality and institutional 

accountability rather than institutional assumption or prosecutorial assertion. 

1.2 Constitutional Threshold for Witness Interference 

The jurisprudence on witness interference ultimately presents a constitutional 

question rather than merely an evidentiary one.3 The real issue is not whether courts 

possess jurisdiction to protect witnesses.4 That proposition is beyond controversy. The 

critical question is whether the constitutional presumption of innocence and the right to 

liberty5 permit judicial restrictions founded upon allegations that have never been 

demonstrated by objectively verifiable evidence. Properly understood, the answer must 

be in the negative. The ICCPR and ECHR require restrictions [if any] on liberty to be 

lawful, necessary and compatible with the presumption of innocence.6 Detention must 

never rest on unsupported assumptions. 

This conclusion follows from the elementary proposition that judicial decisions 

derive their legitimacy from evidence rather than suspicion.7 Bail proceedings 

undoubtedly differ from criminal trials because they involve predictive rather than 

adjudicative decision-making.8 Yet the predictive nature of the inquiry cannot be 

allowed to dilute the evidentiary discipline upon which judicial decision-making rests.9 

A prediction unsupported by evidence is not judicial reasoning. It is speculation 

masquerading as legal analysis.10 

This distinction has profound constitutional significance. Liberty is not lost 

because the prosecution entertains a genuine fear that witnesses may be interfered 

with.11 Liberty is restricted only because the law recognises sufficiently established 

facts capable of objectively justifying that fear.12 The distinction is often overlooked in 

bail jurisprudence,13 where prosecutorial concerns are frequently elevated to legal facts 

without undergoing any evidentiary scrutiny. Once courts begin treating prosecutorial 

apprehension as evidence in itself, the constitutional presumption of innocence 

becomes practically meaningless because the prosecution need only express concern 

rather than prove its factual foundation. 
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The constitutional balance therefore is neither in demanding proof that 

interference has already occurred nor in accepting speculative fears as sufficient.14 

Rather, constitutional adjudication requires demonstrable factual material15 from which 

the court itself independently concludes that interference presents a sufficiently real 

possibility. The judicial function cannot constitutionally be delegated to prosecutorial 

opinion. 

1.3 Evidential Justification in Preventive Justice 

The enduring significance of the principle in Panju v Republic16 extends 

considerably beyond its immediate facts.17 The decision is frequently cited as authority 

that allegations of witness interference require evidence.18 That proposition, although 

correct, understates its deeper constitutional contribution.19 The real importance of 

Panju is in its rejection of prosecutorial formalism as a substitute for evidentiary 

justification. 

The judgment exposes an institutional pathology that continues to characterise 

bail litigation across many common law jurisdictions.20 Prosecutors frequently oppose 

bail through repetitive expressions such as "the accused is likely to interfere with 

witnesses", "investigations are ongoing", or "the offence is serious."21 These objections 

often acquire an appearance of legal legitimacy merely through repetition. Yet 

repetition does not convert assertion into proof.22 The legal weakness identified by 

Panju is therefore not merely evidential insufficiency but institutional complacency, 

where formulaic objections gradually replace the constitutional obligation to 

demonstrate facts. 

The danger created by such practice extends far beyond individual bail 

applications.23 Once judicial officers routinely accept generic allegations without 

insisting upon their factual foundation, evidentiary standards progressively deteriorate. 

The burden effectively shifts from the prosecution proving interference to the accused 

disproving an allegation that has never itself been established.24 Such an inversion 

fundamentally contradicts the presumption of innocence because constitutional rights 

become dependent upon disproving speculation rather than requiring the State to 

establish objective justification.25 

Panju therefore represents an important reaffirmation that constitutional rights 

cannot be displaced through prosecutorial incantation.26 It rejects what may properly be 

described as evidentiary formalism, namely the assumption that certain prosecutorial 

expressions possess inherent legal force irrespective of their factual foundation. The 

judgment insists that judicial power must continue to operate upon evidence rather than 

upon institutional habit.27 

The constitutional significance of in the case of Panju,28 however, extends 

beyond rejecting formulaic prosecutorial assertions. Once prosecutorial incantation is 

recognised as constitutionally insufficient, the next analytical question necessarily 

concerns the evidential standard governing preventive judicial decision-making itself. 

The rejection of unsupported assertions does not require courts to await completed 

witness interference before intervening. Rather, it requires that every preventive 

judicial assessment remain anchored in objectively verifiable facts capable of 
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constitutionally justifying anticipated future risk. It is therefore necessary to distinguish 

legitimate predictive reasoning from constitutionally impermissible speculation. 

A recurring misconception in witness interference jurisprudence equates the preventive 

nature of bail with a reduced evidentiary burden.29 This reasoning is fundamentally 

flawed because it confuses the object of proof with the quality of proof.30 There is a 

distinction between evidential standards and the legal question being determined, and 

preventive proceedings still require reliable factual foundations. 

Preventive justice undoubtedly operates prospectively. Courts need not await 

completed interference before intervening because such an approach would frustrate the 

very purpose of witness protection.31 Nevertheless, recognizing future risk does not 

relieve the prosecution of demonstrating why that risk exists.32 The court predicts 

future conduct, but that prediction must itself arise from objectively established present 

facts.33 

The critical distinction therefore is between predictive reasoning and 

speculative reasoning. Predictive reasoning begins with verifiable facts and draws 

rational inferences concerning future conduct. Speculative reasoning begins with 

suspicion and proceeds directly to legal conclusion without evidentiary foundation. 

Only the former constitutes legitimate judicial reasoning.34 

This distinction exposes a weakness in certain prosecutorial practices. Courts 

occasionally receive objections founded solely upon assumptions that because the 

accused occupies a position of influence, resides within the same community as 

witnesses, or possesses financial resources, witness interference automatically becomes 

probable.35 Such reasoning substitutes stereotype for evidence. There is a need for 

factual material connecting the accused to the alleged risk rather than relying on status 

alone. Social influence may create opportunity, but opportunity alone never establishes 

likelihood. To hold otherwise transforms every influential accused person into a 

presumptive threat without any individualised assessment of actual conduct.36 

Similarly, the seriousness of the charge cannot itself justify predictive 

conclusions concerning witness interference. Serious offences undoubtedly increase 

institutional concern, but gravity does not establish propensity.37 If seriousness alone 

were sufficient, every accused person charged with murder, terrorism or corruption 

would become presumptively disentitled to liberty, thereby converting bail from an 

individual constitutional assessment into a categorical consequence of charge 

classification.38 Such an approach would effectively abolish judicial discretion. 

The proper inquiry therefore remains whether objectively verifiable facts 

establish a rational evidentiary pathway from present circumstances to future 

interference. Without that evidentiary pathway, preventive justice degenerates into 

preventive punishment.39 

1.4 Prosecutorial Objectivity and Evidential Integrity 

The allocation of the evidential burden in witness interference cases reflects 

more than procedural convenience. It reflects a constitutional distribution of 

institutional responsibility.40 The prosecution alleges interference because it alone 

ordinarily possesses access to investigators, witness statements, intelligence reports, 

complaint records, surveillance material and protective assessments.41 It therefore bears 
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the constitutional obligation of converting those investigative materials into admissible 

evidentiary justification before judicial intervention becomes legitimate.42 

This obligation cannot be discharged through prosecutorial assertion alone.43 

Courts occasionally encounter affidavits which merely reproduce counsel's submissions 

using different language. Such affidavits add procedural form without evidentiary 

substance. They create the illusion of proof while contributing no independent factual 

material capable of judicial evaluation. The constitutional defect therefore remains 

unchanged. Speculation reduced into affidavit form remains speculation.44 

More fundamentally, courts must distinguish between evidence, intelligence and 

suspicion. Intelligence may legitimately trigger investigations or protective measures 

undertaken by law enforcement agencies.45 However, intelligence is not automatically 

evidence. Intelligence frequently consists of unverified information, confidential 

reports, anonymous sources or developing operational assessments whose reliability 

has not yet been judicially tested.46 While such material may justify investigative 

action, it cannot automatically justify restrictions upon constitutional liberty unless its 

factual reliability is sufficiently demonstrated before the court. 

Likewise, prosecutorial belief possesses no independent evidentiary value. 

Prosecutors undoubtedly exercise professional judgment when evaluating witness 

vulnerability.47 However, legal opinion is not evidence, however sincerely held. 

Constitutional adjudication requires courts to evaluate facts rather than adopt 

prosecutorial conclusions. Were the contrary accepted, the prosecution would 

effectively become both the source and the evaluator of the evidence upon which 

liberty depends, thereby collapsing the constitutional distinction between advocate and 

adjudicator. 

Accordingly, judicial scrutiny should extend beyond merely asking whether an 

affidavit exists. The more fundamental inquiry concerns whether the material actually 

establishes facts capable of independent judicial assessment. Does the deponent possess 

personal knowledge? Are the sources identified? Are the allegations capable of 

objective verification? Does the affidavit distinguish observed facts from inference, 

belief or suspicion? Is the alleged connection between the accused and the apprehended 

interference demonstrated rather than merely asserted?48 Unless these questions receive 

satisfactory answers, the court is not evaluating evidence but merely endorsing 

prosecutorial opinion. 

Ultimately, constitutional fidelity requires courts to resist the gradual erosion of 

evidentiary standards in bail proceedings.49 The distinction between evidence and 

allegation, between intelligence and proof, and between suspicion and legally 

established fact is not a matter of procedural technicality. It constitutes the dividing line 

between judicial adjudication governed by the rule of law and administrative decision-

making governed by institutional discretion.50 Once that distinction disappears, 

constitutional liberty no longer depends upon evidence but upon the subjective 

confidence of the prosecuting authority. That outcome is irreconcilable with both the 

presumption of innocence and the constitutional commitment to fair process.51 
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The conclusion that prosecutorial opinion is not evidence necessarily raises a 

broader constitutional question concerning the nature of the prosecutorial function 

itself. If prosecutorial assertions cannot substitute for objective evidence, then the 

constitutional legitimacy of objections founded upon witness interference depends 

equally upon the prosecutor's duty to act as a constitutional minister of justice rather 

than as a partisan advocate. The evidential burden imposed upon the prosecution is 

therefore inseparable from the constitutional obligation of prosecutorial objectivity, 

fairness and fidelity to the administration of justice. 

One of the greatest weaknesses in Ugandan witness interference jurisprudence 

is the tendency to conceptualise the prosecution as an institutional adversary rather than 

as a constitutional officer entrusted with the administration of criminal justice.52 This 

misconception fundamentally distorts the treatment of witness interference. Once 

prosecutorial assertions are approached as inherently credible simply because they 

originate from the State, judicial scrutiny gradually gives way to institutional 

deference.53 The consequence is that allegations of interference become substitutes for 

proof instead of matters requiring independent judicial evaluation.54 

Article 120 of the Constitution places the Director of Public Prosecutions under 

obligations that extend far beyond obtaining convictions or resisting bail.55 The 

prosecutorial function is constitutionally conditioned by public interest, the interests of 

the administration of justice and the prevention of abuse of legal process.56 These 

constitutional imperatives require the prosecution to assist the court in arriving at 

legally justifiable decisions rather than advancing every conceivable argument capable 

of prolonging detention.57 Accordingly, allegations of witness interference impose a 

heightened constitutional responsibility upon the prosecution precisely because they 

seek to justify restrictions upon the fundamental right to liberty.58 

This constitutional obligation necessarily demands prosecutorial objectivity.59 A 

prosecutor cannot legitimately invite a court to infer interference merely because 

witnesses express anxiety, investigations remain incomplete or allegations appear 

serious.60 Professional responsibility requires the prosecution first to determine whether 

the alleged conduct objectively amounts to interference within the meaning of the law 

before presenting it to court.61 The distinction is significant because criminal 

proceedings frequently generate discomfort, social tension and strained relationships 

between accused persons and witnesses. These consequences are ordinary incidents of 

prosecution and cannot automatically be elevated into evidence of unlawful 

interference.62 

Equally important is the prosecutor's obligation to distinguish suspicion from 

legally relevant facts. Investigative speculation, intelligence reports, anonymous 

complaints and subjective fears may properly trigger further investigations, but they do 

not automatically justify restrictions upon constitutional liberty.63 The prosecutor's 

constitutional role therefore extends beyond presenting inculpatory material.64 It 

equally encompasses the disclosure of material capable of weakening the allegation of 

interference, the verification of competing explanations and the identification of less 

restrictive mechanisms65 capable of protecting witnesses without unnecessarily 

impairing individual liberty. Failure to perform these functions transforms prosecutorial 
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discretion into institutional advocacy and undermines the neutrality upon which 

constitutional prosecution depends.66 

Ultimately, the constitutional legitimacy of prosecutorial objections based on 

witness interference depends not upon institutional status but upon evidentiary 

transparency.67 Courts should therefore reject objections framed in generic language 

such as "the accused may interfere with witnesses" unless accompanied by a clear 

explanation of the factual basis of the allegation, the nature of the alleged threat, the 

evidence supporting that conclusion and the reasons why less restrictive protective 

measures cannot adequately safeguard the proceedings.68 Otherwise, prosecutorial 

objections cease to function as constitutional assistance to the court and instead become 

instruments through which preventive detention is achieved without evidential 

justification. 

1.5 Individualized Constitutional Adjudication 

` The decision in Ochima v Uganda69 represents one of the clearest judicial 

recognitions that witness protection and personal liberty are not constitutionally 

irreconcilable values. Its significance is not merely in granting bail but in rejecting the 

false assumption that detention constitutes the inevitable judicial response whenever 

allegations of interference are raised.70 That assumption has quietly permeated much of 

Ugandan bail practice despite having no constitutional foundation.71 

The constitutional principle of proportionality requires courts to determine not 

whether some risk exists, but whether detention constitutes the least restrictive means 

of addressing that particular risk.72 This distinction is fundamental. Every criminal 

prosecution carries some possibility that an accused person may communicate with 

witnesses. If that possibility alone justified detention, bail would become the exception 

rather than the constitutional norm. The existence of risk therefore cannot itself 

determine the outcome. What requires justification is the necessity of detention as the 

particular response adopted by the court.73 

Justice Stephen Mubiru's reasoning properly redirects judicial attention towards 

this constitutional inquiry.74 Instead of treating prosecutorial assertions as 

determinative, the Court interrogated the quality of the evidence supporting the 

allegation before examining whether carefully tailored conditions could adequately 

neutralise the identified concern.75 This approach restores proportionality to its proper 

constitutional function.76 Detention becomes a measure of last resort rather than the 

default judicial reaction to uncertainty. 

More fundamentally, Ochima77 rejects the binary reasoning that has often 

characterised bail jurisprudence. Courts are not confined to choosing between 

unconditional liberty and complete incarceration.78 Constitutional adjudication permits 

a graduated spectrum of restrictions calibrated to the seriousness of the demonstrated 

threat. Non-contact orders, geographical exclusions, restrictions upon indirect 

communication, reporting obligations, electronic monitoring where available, surrender 

of travel documents and prohibitions against communication through intermediaries all 

represent constitutionally less restrictive mechanisms79 capable of preserving witness 

integrity without extinguishing liberty altogether. 
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This proportionality analysis also exposes an important weakness in 

prosecutorial practice. Prosecutors frequently seek detention without first 

demonstrating why available protective conditions would be ineffective. Such an 

approach reverses the constitutional burden. The prosecution cannot merely establish 

the existence of a concern; it must justify why detention, rather than conditional liberty, 

constitutes the only adequate constitutional response. Where that explanation is absent, 

continued detention becomes disproportionate irrespective of the seriousness of the 

alleged offence. 

The constitutional preference for conditional liberty necessarily requires courts 

to determine the evidential basis upon which restrictions are imposed. Once detention is 

recognised as a measure of last resort, neither its imposition nor the rejection of less 

restrictive alternatives can rest upon assumptions derived from the accused's social or 

institutional position. The constitutional assessment must therefore shift from who the 

accused is to what the evidence objectively demonstrates, making it necessary to 

distinguish influence as a contextual consideration from influence as evidence of 

witness interference. 

The reasoning adopted in Opiyo and Another v Uganda exposes one of the most 

difficult tensions in witness interference jurisprudence.80 Courts undoubtedly cannot 

ignore the practical reality that individuals occupying positions of political authority, 

economic influence or community leadership may possess greater capacity to influence 

witnesses than ordinary citizens.81 The difficulty, however, is in preventing this 

practical reality from silently evolving into a legal presumption of interference.82 

The constitutional danger is subtle but profound. Once status itself becomes 

evidence of future interference, judicial reasoning ceases to assess conduct and instead 

begins to assess social identity.83 The accused is no longer detained because evidence 

demonstrates a genuine likelihood of interference but because the court assumes that 

persons occupying positions of authority naturally possess the inclination to abuse 

them. Such reasoning conflicts directly with the presumption of innocence because it 

substitutes social status for evidential proof.84 

This approach also creates serious equality concerns.85 If political prominence, 

wealth, traditional authority or public office become sufficient indicators of likely 

interference, similarly situated accused persons inevitably receive different treatment 

solely because of their social standing rather than because of demonstrable conduct.86 

Constitutional equality before the law demands precisely the opposite.87 Influence may 

increase opportunity, but opportunity alone cannot establish intention or likelihood. 

The proper constitutional function of influence is therefore contextual rather 

than determinative. It may assist the court in evaluating other evidence but cannot itself 

constitute that evidence. Influence acquires legal significance only where independent 

facts demonstrate that the accused has attempted to exploit that influence to affect 

witnesses or investigations.88 Prior intimidation, communication with witnesses, 

mobilization of community pressure, abuse of official authority, manipulation of 

employment relationships or interference through intermediaries provide objective 

evidential anchors capable of transforming influence from abstract possibility into 

legally relevant probability.89 
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Accordingly, Panju90 remains doctrinally controlling. The prosecution must still 

establish an evidential nexus between the accused's position and the alleged 

interference. Without that nexus, reliance upon status merely institutionalises 

speculative reasoning under the appearance of constitutional analysis.91 

 

The rejection of detention as the constitutional default and the insistence that social 

status cannot substitute for proof ultimately converge upon a single constitutional 

principle. Restrictions upon liberty become legitimate only where the prosecution 

establishes a demonstrable evidential foundation connecting the accused to a real and 

objectively verifiable risk of witness interference. The emerging jurisprudence 

therefore moves beyond rejecting speculation towards defining evidence itself as the 

constitutional threshold governing preventive judicial intervention. 

The decision in Hon. Muwanga Kivumbi Muhammad and Others v Uganda92 is 

more than another bail determination. It marks an important attempt to restore 

evidentiary discipline to an area of law that has increasingly drifted towards 

institutional assumptions.93 The ruling correctly rejects the proposition that allegations 

of possible interference automatically acquire legal significance merely because they 

originate from investigative authorities.94 The ruling required scrutiny of the 

prosecution's affidavit and imposed tailored bail conditions rather than treating 

investigative assertions as self-proving. 

Its broader constitutional significance is in reaffirming that judicial decisions 

affecting liberty must remain evidence-driven irrespective of the political sensitivity or 

public importance of the prosecution.95 This principle is especially important because 

witness interference frequently arises in high-profile criminal proceedings where public 

pressure may encourage courts to substitute institutional caution for constitutional 

analysis.96 The greater the political significance of the prosecution, the greater the need 

for judicial adherence to evidentiary discipline. 

Read together with Panju,97 the decision establishes an emerging constitutional 

doctrine that distinguishes reasonable prediction from institutional speculation. The 

Kivumbi ruling considered allegations of witness interference but nevertheless granted 

bail with stringent conditions after assessing the supporting material, reflecting a 

distinction between demonstrated risk and unsupported speculation.98 The prosecution 

is not expected to establish the commission of witness interference beyond reasonable 

doubt during interlocutory proceedings. Equally, however, it cannot rely upon 

institutional assertions unsupported by objective material. The constitutional threshold 

is between these extremes. The prosecution must present evidence capable of 

demonstrating a real, specific and objectively verifiable likelihood of interference 

rather than a theoretical possibility derived from the seriousness of the allegations or 

the profile of the accused.99 

This evidentiary discipline performs an important constitutional function 

beyond the immediate bail decision. It prevents witness protection from degenerating 

into a procedural formula through which liberty is curtailed without accountability. 

Judicial insistence upon objective evidence simultaneously protects witnesses, 
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safeguards constitutional rights and preserves public confidence that restrictions upon 

liberty arise from legal proof rather than institutional preference.100 

1.6 How courts should assess future risk (predictive assessment) 

One of the most significant doctrinal confusions surrounding witness 

interference concerns the failure to distinguish predictive judicial assessment from 

criminal adjudication.101 These are fundamentally different legal exercises governed by 

different constitutional objectives, different evidential thresholds and different 

standards of proof.102 Failure to maintain this distinction has generated inconsistent 

judicial reasoning and contributed to the misuse of interference allegations during bail 

proceedings.103 

Interlocutory proceedings are inherently predictive.104 The court seeks to 

determine whether available evidence establishes a sufficiently real likelihood that 

interference may occur if liberty is granted.105 The inquiry is preventative rather than 

punitive.106 Consequently, the court may legitimately consider material that would not 

itself sustain a criminal conviction, including intelligence assessments, witness 

complaints, previous conduct, intercepted communications and other reliable 

information bearing upon future risk.107 Nevertheless, predictive reasoning cannot 

become speculative reasoning. Every predictive conclusion must remain anchored in 

objectively verifiable facts capable of rational judicial evaluation.108 

By contrast, prosecution for the substantive offence of witness interference 

concerns completed criminal conduct rather than anticipated future behaviour.109 The 

constitutional presumption of innocence therefore requires proof beyond reasonable 

doubt of every constituent element of the offence,110 including the prohibited conduct, 

the identity of the offender, the necessary mental element and the causal relationship 

between the conduct and the administration of justice. The evidential threshold is 

correspondingly higher because criminal liability rather than preventive regulation is in 

issue. 

Ugandan practice presently demonstrates an institutional imbalance between 

these two processes.111 Allegations of witness interference frequently assume decisive 

importance during bail proceedings despite comparatively limited investigation and 

prosecution of witness interference as an autonomous offence.112 This imbalance 

creates an undesirable constitutional paradox. The allegation possesses sufficient 

persuasive force to justify restrictions upon liberty, yet often lacks sufficient 

investigative commitment to support criminal prosecution. Such inconsistency suggests 

that witness interference functions more effectively as a procedural objection than as a 

substantive offence against the administration of justice. Unless investigative and 

prosecutorial practices begin to accord equal importance to both dimensions, the 

doctrine risks evolving into an instrument of preventive detention rather than a coherent 

mechanism for protecting judicial integrity.113 

The distinction between predictive judicial assessment and criminal proof 

inevitably raises a further constitutional question concerning the nature of the material 

upon which predictive assessments may legitimately rest. If interlocutory proceedings 

permit reliance upon intelligence, hearsay or confidential information that may not 

itself satisfy the evidential standards applicable at trial, the constitutional inquiry 
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necessarily shifts from admissibility to reliability. The legitimacy of predictive 

adjudication therefore depends not upon relaxing evidentiary discipline but upon 

subjecting confidential material to heightened judicial scrutiny capable of reconciling 

witness protection with procedural fairness. 

Witness interference cases frequently present an unavoidable tension between 

witness protection and procedural fairness.114 Insisting that frightened witnesses 

publicly identify themselves before protective measures become available may expose 

them to the very danger that protective proceedings seek to prevent.115 Requiring 

vulnerable witnesses to identify themselves openly may expose them to intimidation or 

retaliation while simultaneously emphasizing the need to preserve defense rights. 

Equally, permitting anonymous allegations to determine questions of liberty without 

judicial scrutiny would fundamentally compromise the constitutional right to a fair 

hearing.116 Neither extreme is constitutionally defensible. Anonymous or hearsay 

evidence must be accompanied by adequate procedural safeguards and judicial scrutiny 

to preserve the fairness of proceedings. 

The proper constitutional response therefore is not in abandoning ordinary 

evidentiary standards but in adapting them proportionately to the practical realities of 

witness protection. The admissibility of hearsay or confidential intelligence during 

interlocutory proceedings should never be viewed as an exception to evidentiary 

discipline.117 Rather, it requires enhanced judicial scrutiny precisely because the 

ordinary safeguards associated with direct testimony are absent.118 

The reasoning adopted in DPP v McLoughlin119 offers a principled framework 

for resolving this tension. The critical issue is not whether hearsay exists but whether 

its reliability has been objectively demonstrated.120 Judicial evaluation should therefore 

focus upon the provenance of the information, the opportunity of the source to acquire 

knowledge, the consistency of the account, the existence of corroborative material, the 

reasons preventing direct disclosure and the extent to which procedural fairness can 

nevertheless be preserved.121 

This approach is particularly relevant to Uganda's evolving witness protection 

jurisprudence. Rather than adopting rigid exclusionary rules or uncritical institutional 

acceptance, courts should develop a structured methodology governing confidential 

material.122 Judicial scrutiny should require independent evaluation of reliability, 

controlled disclosure to the defence where possible, judicial inspection of sensitive 

material where necessary and explicit reasons explaining why departures from ordinary 

adversarial procedures remain constitutionally justified.123 Such an approach 

simultaneously preserves witness safety, procedural fairness and judicial accountability. 

Ultimately, hearsay should never become a constitutional shortcut through 

which evidentiary deficiencies are concealed.124 Its exceptional reception is justified 

only where necessity and demonstrable reliability coexist. Absent those safeguards, 

confidential information merely substitutes institutional confidence for judicial proof 

and thereby undermines both witness protection and the constitutional legitimacy of 

criminal adjudication. 
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The constitutional principles governing predictive assessment and confidential 

evidence ultimately converge upon a single institutional requirement. Neither predictive 

reasoning nor reliance upon confidential material can constitutionally justify 

restrictions upon liberty unless the court transparently demonstrates, through structured 

and independent reasoning, why the evidence before it satisfies the requirements of 

legality, necessity and proportionality. The constitutional legitimacy of witness 

interference adjudication therefore depends not merely upon the evidence considered 

but upon the quality of the judicial reasoning through which that evidence is evaluated 

and constitutional rights are reconciled. 

Judicial reasoning occupies a constitutional position that extends far beyond 

merely explaining a court's conclusions.125 Where allegations of witness interference 

are advanced to justify restrictions upon liberty, disclosure or other fair trial guarantees, 

the duty to provide reasons becomes the principal constitutional safeguard against 

arbitrary adjudication.126 The constitutional legitimacy of any limitation upon 

fundamental rights does not arise from the seriousness of the allegation itself, nor from 

the institutional status of the prosecutor advancing it, but from the court's ability to 

demonstrate through reasoned analysis that the restriction satisfies constitutional 

standards of legality, necessity and proportionality.127 A conclusion that an accused 

person is "likely to interfere with witnesses" therefore constitutes neither constitutional 

reasoning nor judicial determination.128 It merely restates the allegation in judicial 

language. Constitutional adjudication requires considerably more.129 It requires the 

court to demonstrate why the allegation has become constitutionally sufficient to justify 

limiting rights that the Constitution itself presumes should ordinarily be enjoyed. 

The distinction between assertion and reasoning assumes particular 

constitutional significance because allegations of witness interference concern 

anticipated future conduct rather than established historical facts.130 Unlike findings of 

guilt, which depend upon evidence proving past events beyond reasonable doubt, 

allegations of witness interference require courts to assess the probability of future 

obstruction of justice.131 This predictive character inevitably creates a heightened risk 

that judicial decision-making may become influenced by conjecture, institutional 

anxiety or prosecutorial apprehension rather than objectively verifiable facts. The 

constitutional response to that danger cannot be the abandonment of judicial discretion, 

but rather its discipline through structured reasoning.132 The greater the uncertainty 

surrounding future risk, the greater the constitutional obligation imposed upon the court 

to explain why that uncertainty nevertheless justifies restricting protected rights. 

This constitutional obligation performs an institutional function that extends 

beyond the individual case before the court.133 Judicial reasons constitute the 

mechanism through which constitutional authority remains distinguishable from 

executive preference. Where prosecutors allege that an accused person presents a 

danger to witnesses, they perform an investigative and adversarial function. Whether 

that allegation justifies limiting constitutional rights, however, is a fundamentally 

different question reserved exclusively for the judiciary. Unless the court independently 

analyses the evidential foundation, reliability and constitutional sufficiency of the 

allegation, judicial authority gradually yields to prosecutorial assessment. The 
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constitutional danger, therefore, is not simply inadequate reasoning but the institutional 

transfer of constitutional decision-making from the judiciary to the executive. 

Unsupported judicial acceptance of prosecutorial assertions transforms executive 

suspicion into constitutional fact and fundamentally disturbs the constitutional 

separation of powers.134 

The requirement to provide reasons therefore serves as an institutional restraint 

upon the exercise of public power. Institutional Theory explains that constitutional 

legitimacy depends not merely upon the substantive correctness of judicial outcomes 

but upon the institutional processes through which those outcomes are reached. Courts 

derive public confidence because their decisions emerge through transparent, rational 

and independently verifiable reasoning rather than administrative assertion or executive 

influence. Where courts merely reproduce prosecutorial concerns without exposing 

them to critical judicial examination, the institutional distinction between prosecutor 

and judge becomes increasingly blurred. Judicial independence consequently risks 

becoming procedural symbolism rather than constitutional reality.135 Reasoned 

adjudication therefore preserves institutional legitimacy by reaffirming that 

constitutional limitations upon rights originate from judicial evaluation rather than 

prosecutorial allegation. 

The constitutional importance of judicial reasoning becomes even more 

pronounced because witness interference frequently involves allegations that cannot 

immediately be disproved by the defence. Assertions concerning confidential 

communications, covert intimidation, indirect influence or anticipated interference 

often originate from information uniquely available to investigative authorities. The 

resulting informational asymmetry creates an inherent imbalance between the 

prosecution and the accused. Unless courts rigorously scrutinise the factual basis of 

such allegations, the accused effectively confronts an impossible constitutional burden 

of disproving risks that have neither been fully disclosed nor objectively established. 

Judicial reasoning therefore restores procedural equality by requiring the prosecution to 

justify the constitutional necessity of the restriction rather than requiring the accused to 

refute speculative apprehensions.136 In this respect, the constitutional duty to provide 

reasons operates as an essential component of equality of arms rather than a mere 

procedural formality. 

Equally important, reasoned decision-making protects the constitutional 

integrity of appellate review.137 Appeals perform their constitutional function only 

where reviewing courts can evaluate the reasoning through which discretionary power 

has been exercised.138 An unexplained conclusion that witness interference is "likely" 

provides no meaningful basis upon which appellate courts may determine whether the 

trial court considered relevant factors, ignored material evidence, misunderstood 

constitutional principles or imposed disproportionate restrictions.139 The absence of 

reasons therefore frustrates appellate supervision and weakens the constitutional system 

of judicial accountability. Judicial discretion ceases to be reviewable because the legal 

pathway leading to the conclusion remains concealed. Constitutional oversight 
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consequently becomes illusory, allowing discretionary authority to operate beyond 

meaningful legal scrutiny.140 

The duty to provide reasons also performs an indispensable constitutional 

function in protecting the legitimacy of prosecutorial decision-making itself.141 

Prosecutors occupy a unique constitutional position as ministers of justice rather than 

partisan litigants. Their constitutional responsibility extends beyond securing 

convictions to ensuring that criminal proceedings remain fair, objective and consistent 

with the rule of law. Allegations of witness interference therefore impose 

corresponding obligations upon prosecutors to present credible, reliable and objectively 

verifiable material capable of withstanding independent judicial scrutiny.142 Where 

courts routinely accept unsupported prosecutorial assertions without requiring detailed 

reasoning, institutional incentives emerge for increasingly formulaic reliance upon 

witness interference as a convenient basis for opposing bail, delaying disclosure or 

restricting procedural rights. Judicial reasoning therefore disciplines prosecutorial 

discretion by requiring evidential rigor before constitutional rights may lawfully be 

curtailed. 

The constitutional methodology of judicial reasoning must accordingly extend 

beyond identifying whether witness interference is possible.143 The critical inquiry 

concerns whether the prosecution has established, through reliable and particularized 

material, a constitutionally sufficient basis for concluding that the anticipated 

interference is both real and substantial. This inquiry necessarily requires the court to 

examine several interconnected considerations. It must identify the precise nature of the 

alleged interference rather than relying upon generalized references to witness safety. It 

must evaluate the reliability, credibility and source of the supporting material. It must 

examine whether the accused possesses both the capacity and realistic opportunity to 

interfere with identified witnesses. It must assess the immediacy and seriousness of the 

anticipated harm rather than relying upon speculative future possibilities. Finally, and 

most importantly, it must explain why available alternatives short of restricting 

constitutional rights cannot adequately preserve the integrity of the proceedings. These 

considerations do not constitute discretionary factors that courts may consult 

selectively. Collectively, they form the constitutional architecture through which 

proportionality is judicially demonstrated rather than merely asserted. 

This approach fundamentally distinguishes constitutional reasoning from 

intuitive adjudication. Intuitive reasoning asks whether the judge personally believes 

witness interference may occur. Constitutional reasoning asks whether the evidence 

objectively demonstrates a sufficient constitutional basis for limiting protected rights. 

The distinction is profound. The former centres upon judicial instinct; the latter upon 

constitutional justification. Democratic constitutionalism cannot permit restrictions 

upon liberty or fair trial rights to depend upon subjective judicial confidence, however 

sincerely held. Instead, constitutional limitations require objective reasoning capable of 

public verification and legal review. Judicial confidence therefore acquires 

constitutional legitimacy only where it is transparently derived from evidence, 

articulated through reasoned analysis and subjected to appellate scrutiny. 
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Procedural Justice Theory reinforces this conclusion by demonstrating that 

public acceptance of judicial decisions depends as much upon the fairness of decision-

making processes as upon substantive outcomes.144 Witnesses, accused persons and the 

broader public are more likely to regard judicial decisions as legitimate where courts 

openly explain the evidential and constitutional basis upon which competing rights 

have been reconciled. Transparent reasoning therefore enhances voluntary compliance, 

strengthens institutional confidence and reinforces the perception that criminal 

proceedings remain governed by law rather than institutional preference. The 

legitimacy of restrictions upon liberty consequently depends not merely upon whether 

they are legally authorised but upon whether they are demonstrably justified through 

rational and principled constitutional analysis. 

Ultimately, the constitutional significance of judicial reasoning is in its capacity 

to preserve the proper distribution of institutional authority within criminal justice.145 

Witness interference cannot become a constitutional shortcut through which 

prosecutorial suspicion displaces judicial adjudication, nor can judicial discretion 

become an unstructured licence to restrict rights whenever institutional concerns 

arise.146 The constitutional duty to provide reasons therefore operates as the 

indispensable bridge between allegation and lawful limitation. It transforms executive 

assertions into judicially tested propositions, converts discretionary power into 

constitutionally accountable decision-making, and ensures that every restriction upon 

liberty or fair trial guarantees remains demonstrably grounded in evidence, justified 

through proportionality and capable of independent appellate verification.147 Properly 

understood, judicial reasoning is not simply an aspect of procedural fairness; it is the 

constitutional mechanism through which the rule of law itself is maintained in cases 

involving allegations of witness interference.148 

1.7 The Constitutional Doctrine for Determining Witness Interference 

One of the most significant weaknesses within Ugandan witness interference 

jurisprudence is not the absence of judicial discretion but the absence of constitutional 

discipline governing its exercise.149 Decisions concerning witness interference 

frequently depend upon broad judicial assessments that an accused person "may 

interfere" with witnesses or that the prosecution's concerns appear "well founded." 

Although such conclusions may occasionally be correct, constitutional adjudication 

demands considerably more than intuitive judicial satisfaction. The legitimacy of 

judicial discretion is not in its breadth but in its capacity to be exercised according to 

identifiable constitutional principles capable of objective scrutiny, consistent 

application and appellate review.150 Where constitutional rights depend upon 

impressionistic judicial evaluation rather than structured constitutional reasoning, 

discretion gradually transforms into unpredictability, and constitutional adjudication 

becomes increasingly vulnerable to inconsistency and arbitrariness. 

This deficiency reflects a broader institutional problem within criminal 

procedure.151 Ugandan courts have developed important jurisprudence recognizing 

witness interference as a legitimate consideration in bail, disclosure and witness 

protection. However, the jurisprudence has evolved largely through case-specific 
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determinations rather than through the articulation of a coherent constitutional 

methodology governing future cases.152 The consequence is that similar allegations 

frequently produce inconsistent outcomes because courts possess no common analytical 

framework through which the constitutional sufficiency of witness interference claims 

may be evaluated. Such inconsistency is not merely undesirable from an administrative 

perspective. It undermines constitutional equality because individuals facing materially 

similar allegations become subject to materially different restrictions depending upon 

the subjective evaluative preferences of individual judicial officers rather than upon 

uniform constitutional standards.153 

The constitutional difficulty therefore extends beyond inconsistent judicial 

outcomes. It concerns the absence of principled constitutional reasoning capable of 

regulating the relationship between prosecutorial allegations and judicial 

determinations. Without an identifiable constitutional framework, allegations of witness 

interference risk becoming self-validating. Once the prosecution asserts anticipated 

interference, judicial attention may inadvertently shift from determining whether the 

allegation has been constitutionally established to determining the appropriate response 

should the allegation prove accurate. This subtle analytical shift fundamentally alters 

the constitutional burden of justification. Instead of requiring the prosecution to 

establish the constitutional necessity of restricting rights, the court begins from the 

implicit assumption that the restriction itself is justified and merely debates its 

extent.154 Such reasoning impermissibly reverses the constitutional presumption that 

liberty and fair trial rights remain the rule while their limitation remains the narrowly 

justified exception. 

Accordingly, constitutional adjudication requires a structured methodology that 

regulates not only judicial reasoning but also the evidential burden borne by the 

prosecution.155 The first constitutional inquiry should not concern the seriousness of the 

offence, the prominence of the accused or the general vulnerability of witnesses. 

Rather, it must identify with precision the particular form of interference alleged. 

Constitutional rights cannot lawfully be restricted on the basis of abstract institutional 

anxieties. The prosecution should therefore identify the specific conduct said to 

constitute the anticipated interference, whether intimidation, inducement, coercion, 

surveillance, bribery, destruction of evidence, improper communication or any other 

objectively identifiable form of obstruction. Constitutional justification begins with 

specificity because vague allegations cannot meaningfully be tested against objective 

evidence. 

Once the alleged interference has been identified, constitutional reasoning 

requires the prosecution to establish a credible evidential connection between the 

accused person and the apprehended risk. This requirement performs a function far 

more fundamental than ordinary evidential sufficiency. It preserves the constitutional 

distinction between suspicion and judicial fact-finding. Mere proximity to witnesses, 

social influence, financial capacity or the seriousness of the alleged offence cannot 

themselves establish a constitutionally sufficient likelihood of interference. Such 

characteristics may justify further investigation, but they cannot justify restricting 

constitutional rights unless supported by reliable evidence demonstrating an objective 
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nexus between the accused and the anticipated interference.156 Constitutional criminal 

procedure therefore rejects associative reasoning in favour of particularised judicial 

evaluation. 

The court must then independently evaluate the reliability, credibility and 

constitutional weight of the material relied upon by the prosecution. This inquiry 

extends beyond determining whether the information appears believable. Judicial 

independence requires the court to examine the origin of the material, the 

circumstances under which it was obtained, the extent of its corroboration, its internal 

consistency, its susceptibility to independent verification and its capacity to withstand 

adversarial challenge. The constitutional significance of this inquiry is in preventing 

executive assessments from acquiring automatic judicial authority merely because they 

originate from investigative agencies. Institutional Theory explains that the legitimacy 

of constitutional adjudication depends upon preserving the judiciary's independent 

evaluative function rather than permitting judicial discretion to become a passive 

endorsement of executive conclusions. Judicial scrutiny therefore safeguards not 

merely evidential reliability but institutional independence itself. 

Even where credible evidence establishes the existence of a genuine risk, 

constitutional analysis cannot conclude at that point. The Constitution does not 

authorize restrictions upon rights simply because legitimate governmental objectives 

exist. Rather, constitutional limitations require continuing justification through 

proportionality. The court must therefore determine whether the identified risk can 

adequately be addressed through measures less restrictive than the proposed limitation. 

Witness protection and constitutional liberty should not be treated as mutually 

exclusive constitutional values requiring an absolute choice between competing 

interests. Instead, proportionality157 demands their reconciliation through the least 

restrictive mechanism capable of preserving both.158 Bail conditions, controlled 

communication, reporting requirements, witness relocation, protective anonymity, 

delayed disclosure, restricted access orders and other targeted procedural safeguards 

should therefore be examined before detention or comprehensive restrictions upon 

disclosure become constitutionally permissible. The constitutional question is never 

whether protection is necessary. It is whether the particular restriction imposed 

represents the minimum impairment reasonably capable of achieving that objective. 

This proportionality analysis also reveals an important constitutional distinction 

that has received insufficient attention within Ugandan jurisprudence. Not every 

restriction upon criminal procedure imposes an equivalent constitutional burden. 

Temporary redaction of witness addresses, delayed disclosure of sensitive investigative 

material or controlled access to confidential information ordinarily interfere with 

constitutional rights to a significantly lesser extent than prolonged deprivation of liberty 

through continued detention. Consequently, constitutional justification cannot remain 

static across different forms of judicial intervention. The severity of the proposed 

restriction necessarily determines the corresponding intensity of judicial scrutiny. 

Liberty, as one of the most fundamental constitutional guarantees, requires the most 

compelling evidential foundation. Less intrusive procedural measures may properly be 
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justified upon correspondingly lower thresholds of constitutional necessity. The greater 

the interference, the greater the constitutional burden resting upon the State. 

An equally significant constitutional safeguard concerns the temporal character 

of witness interference determinations.159 Judicial assessments of anticipated 

interference are inherently predictive. They concern future possibilities rather than 

completed events. Consequently, they cannot legitimately acquire permanent 

constitutional status. Circumstances inevitably evolve during criminal proceedings. 

Witnesses may testify, investigations may conclude, protective measures may become 

effective and perceived risks may substantially diminish. Constitutional limitations 

justified at one procedural stage may therefore become disproportionate at another. 

Judicial orders founded upon witness interference must accordingly remain subject to 

continuing review. Periodic reconsideration is not merely a matter of procedural 

convenience but a constitutional requirement arising from the principle that limitations 

upon fundamental rights remain lawful only for so long as their constitutional 

justification continues to exist. 

Procedural Justice Theory further strengthens the necessity for such a structured 

constitutional methodology. Empirical scholarship consistently demonstrates that 

public confidence in judicial institutions depends less upon favourable outcomes than 

upon transparent, impartial and consistently applied decision-making processes. 

Individuals are considerably more likely to regard adverse decisions as legitimate 

where those decisions emerge through identifiable procedures capable of objective 

explanation rather than through unexplained judicial discretion. A structured 

constitutional framework therefore serves interests extending well beyond the parties 

immediately before the court. It strengthens institutional legitimacy by demonstrating 

that constitutional rights are limited according to principled legal reasoning rather than 

institutional expediency or individual judicial intuition. 

The proposed framework likewise promotes constitutional accountability within 

prosecutorial practice. Where prosecutors appreciate that allegations of witness 

interference will be subjected to systematic constitutional scrutiny, institutional 

incentives shift away from formulaic reliance upon speculative risks towards careful 

investigation, evidential precision and objective justification. Judicial methodology 

therefore indirectly disciplines executive decision-making by requiring prosecutorial 

applications themselves to satisfy constitutional standards of rigour before judicial 

intervention becomes available. The structured framework consequently regulates not 

only judicial discretion but also prosecutorial responsibility, thereby reinforcing 

constitutional accountability throughout the criminal justice process. 

Ultimately, the constitutional significance of a structured judicial methodology 

is in its capacity to preserve the rule of law within an area of criminal procedure 

characterized by predictive judgments and competing constitutional interests. Witness 

interference presents genuine threats to the administration of justice. Yet those threats 

cannot justify abandoning the constitutional disciplines that distinguish adjudication 

from executive administration. A structured constitutional framework ensures that 

restrictions upon liberty, disclosure or other fair trial guarantees arise not from 

institutional apprehension or prosecutorial assertion, but from independently reasoned 
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judicial determinations grounded in evidence, constrained by proportionality and 

continuously accountable to constitutional review. Properly understood, such a 

framework is not merely a procedural guide for judicial officers. It constitutes a 

constitutional doctrine governing the lawful limitation of fundamental rights whenever 

witness interference is alleged, thereby preserving both the integrity of criminal 

proceedings and the supremacy of the Constitution. 

1.8 Witness Interference and Constitutional Limits on Disclosure 

The constitutional right to disclosure occupies a foundational position within 

criminal justice because it transforms the right to a fair hearing from a theoretical 

guarantee into a practical reality.160 An accused person cannot effectively challenge 

evidence, prepare a defense, test the credibility of prosecution witnesses or 

meaningfully exercise the presumption of innocence without prior knowledge of the 

case advanced by the State.161 Disclosure therefore performs a constitutional rather than 

merely procedural function. It equalizes the relationship between the individual and the 

State by preventing the prosecution from exploiting informational superiority to secure 

tactical advantage. The constitutional significance of disclosure consequently is not in 

administrative convenience but in preserving the adversarial balance upon which the 

legitimacy of criminal adjudication depends.162 

The constitutional status of disclosure necessarily influences the legal character 

of any limitation imposed upon it. Restrictions upon disclosure cannot be approached 

as ordinary procedural decisions because they interfere directly with one of the 

indispensable guarantees of a fair trial.163 Every limitation therefore constitutes an 

exercise of constitutional power requiring independent justification. The relevant 

constitutional question is not whether restricting disclosure may assist the prosecution 

or facilitate witness management. Rather, it is whether the State has discharged the 

constitutional burden of demonstrating that interference with a fundamental right is 

strictly necessary to preserve an equally compelling constitutional interest. The burden 

of justification accordingly rests entirely upon the State because constitutional rights 

exist independently of prosecutorial preference and may not be displaced through 

administrative convenience or institutional assertion. 

This allocation of the constitutional burden assumes particular importance 

where witness interference is advanced as the justification for limiting disclosure. 

Allegations of anticipated intimidation, inducement or obstruction undoubtedly engage 

legitimate constitutional concerns because the administration of justice cannot function 

where witnesses are exposed to coercion or retaliation. Nevertheless, the constitutional 

legitimacy of those concerns does not exempt them from judicial scrutiny. To permit 

unsupported allegations of witness interference automatically to curtail disclosure 

would fundamentally invert constitutional criminal procedure. Instead of requiring the 

State to justify restrictions upon fundamental rights, courts would require the accused 

to demonstrate the absence of speculative future risks. Such an inversion cannot be 

reconciled with constitutionalism because constitutional guarantees remain the rule 

while their limitation remains the carefully justified exception. 
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The jurisprudence in Soon Yeon Kong Kim & Another v Attorney General164 and 

Juma & Others v Attorney General165 is constitutionally significant not simply because 

it recognises witness protection as a legitimate limitation upon disclosure, but because 

it fundamentally rejects prosecutorial discretion as the determinant of constitutional 

rights. Both decisions recognise that disclosure may exceptionally be restricted where 

witness safety or the integrity of criminal proceedings faces a demonstrable threat.166 

Equally importantly, however, both decisions insist that the existence of that threat 

must itself be established through objective judicial evaluation rather than prosecutorial 

assertion. Their constitutional significance therefore extends well beyond disclosure. 

They reaffirm a broader constitutional principle that executive apprehension cannot 

substitute for judicial determination whenever fundamental rights are limited. 

 

This principle exposes a recurring institutional weakness within criminal 

practice. Prosecutorial objections based upon possible witness interference frequently 

assume an institutional legitimacy that exceeds their constitutional status. Courts 

sometimes encounter submissions framed in general terms, asserting that disclosure 

may compromise investigations, expose witnesses or facilitate obstruction of justice, 

without requiring the prosecution to identify the particular witness at risk, the precise 

nature of the anticipated interference or the evidential basis upon which those concerns 

arise. Such formulaic objections undermine constitutional adjudication because they 

transform witness interference from a fact requiring proof into an institutional 

presumption operating in favour of the State.167 Once that transformation occurs, 

judicial scrutiny diminishes, prosecutorial discretion expands and constitutional rights 

become contingent upon executive confidence rather than judicial verification. 

The constitutional danger extends beyond individual disclosure disputes. 

Routine judicial acceptance of unsupported prosecutorial objections gradually alters the 

institutional allocation of constitutional authority within criminal justice. Decisions 

concerning the limitation of fair trial rights effectively migrate from the judiciary to the 

prosecution because the court ceases independently to determine whether constitutional 

justification exists. Institutional Theory explains that constitutional legitimacy depends 

upon maintaining clear institutional boundaries between investigation, prosecution and 

adjudication. Prosecutors identify and present perceived risks. Courts determine 

whether those risks satisfy constitutional standards for limiting rights. Where that 

distinction becomes blurred, judicial independence is weakened not through direct 

executive interference but through passive judicial deference. Constitutional authority 

consequently shifts from reasoned adjudication towards administrative assertion. 

The constitutional analysis must therefore begin by rejecting the assumption 

that witness interference automatically justifies non-disclosure. Witness protection and 

disclosure are not competing institutional interests in which one necessarily prevails 

over the other. They represent complementary constitutional guarantees directed 

towards the same constitutional objective, namely the integrity of criminal justice. 

Disclosure protects the fairness of proceedings by ensuring equality of arms between 

the prosecution and the defence. Witness protection preserves the reliability of those 

proceedings by safeguarding participants whose evidence enables judicial truth-finding. 
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Proper constitutional reasoning therefore does not sacrifice one guarantee to preserve 

the other. Rather, it seeks to reconcile both through principled constitutional limitation. 

The doctrine of proportionality provides the only constitutionally legitimate 

methodology for achieving that reconciliation. The existence of witness interference 

concerns cannot by itself justify limiting disclosure. The court must demonstrate that 

the proposed restriction pursues a legitimate constitutional objective, that restricting 

disclosure bears a rational relationship to protecting witnesses or preserving the 

administration of justice, that no less restrictive alternative adequately achieves the 

same objective and that the resulting prejudice to the accused remains proportionate to 

the constitutional benefit obtained. Proportionality therefore operates not as a 

discretionary balancing exercise but as the constitutional discipline governing every 

limitation upon fair trial rights. Judicial conclusions unsupported by explicit 

proportionality analysis risk reducing constitutional adjudication to intuitive 

compromise rather than principled legal reasoning. 

This proportionality analysis also reveals that complete non-disclosure should 

ordinarily constitute the constitutional exception rather than the judicial default.168 

Constitutional rights should never be impaired more extensively than necessary to 

achieve legitimate protective objectives. Consequently, courts should first examine 

whether witness identities may be anonymised, whether sensitive information may be 

redacted, whether disclosure may be postponed until protective arrangements are 

implemented or whether controlled disclosure under judicial supervision adequately 

protects both constitutional interests.169 Permanent or comprehensive denial of 

disclosure becomes constitutionally permissible only where the prosecution establishes 

that every less restrictive alternative remains incapable of preserving witness safety or 

the integrity of criminal proceedings. The constitutional principle of minimal 

impairment therefore transforms disclosure analysis from an absolute choice between 

competing interests into a graduated process of constitutional justification. 

The forward-looking character of witness interference reinforces the necessity 

for rigorous judicial scrutiny. Unlike evidence proving criminal liability, allegations of 

future interference concern anticipated rather than completed events. Judicial 

intervention therefore depends upon predictive assessment rather than historical proof. 

Predictive reasoning inevitably creates a heightened danger that constitutional rights 

may be restricted upon speculative assumptions rather than objectively demonstrable 

facts. Constitutional adjudication cannot eliminate predictive uncertainty, but it can 

regulate its legal consequences by insisting that future risks be established through 

credible, reliable and particularized evidence rather than institutional apprehension. 

Courts must therefore distinguish carefully between realistic constitutional probabilities 

and speculative prosecutorial possibilities. The Constitution authorizes preventive 

intervention where future risks are objectively established, not where they are merely 

institutionally feared. 

The constitutional significance of judicial oversight therefore cannot be 

overstated. Decisions restricting disclosure belong exclusively to the judiciary because 

constitutional rights cannot be limited through unilateral executive determination. 
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Judicial scrutiny ensures that witness interference remains a judicially verified 

constitutional exception rather than an administratively asserted prosecutorial privilege. 

Courts perform this function not merely by approving or rejecting prosecutorial 

applications but by independently evaluating the evidence, interrogating its reliability, 

testing its constitutional sufficiency and explaining why the proposed restriction 

satisfies proportionality. Judicial oversight accordingly performs a structural 

constitutional function by preserving the separation of powers and preventing 

prosecutorial discretion from assuming constitutional authority over the scope of fair 

trial rights. 

Procedural Justice Theory further demonstrates that transparent judicial 

reasoning enhances the legitimacy of disclosure decisions even where restrictions 

ultimately prove necessary. Accused persons, witnesses and the public are significantly 

more likely to regard adverse decisions as legitimate where courts openly explain the 

constitutional basis upon which competing rights have been reconciled. Legitimacy 

therefore derives not simply from protecting witnesses or preserving disclosure, but 

from ensuring that constitutional limitations emerge through fair, impartial and 

reasoned adjudication. Judicial transparency thus strengthens voluntary compliance, 

reinforces confidence in criminal justice institutions and preserves public trust in the 

constitutional neutrality of the courts. 

Ultimately, witness interference should not be conceptualised as a prosecutorial 

weapon capable of defeating disclosure obligations whenever investigative convenience 

so requires. Properly understood, it constitutes a narrowly confined constitutional 

doctrine governing the exceptional limitation of one constitutional guarantee in order to 

preserve another of equal constitutional significance. Its legitimacy depends entirely 

upon credible evidence, independent judicial scrutiny, explicit proportionality analysis 

and continuing constitutional accountability. Once those requirements are abandoned, 

witness interference ceases to function as a constitutional safeguard and instead 

becomes an instrument through which executive apprehension displaces judicial 

adjudication. The enduring constitutional lesson emerging from Soon Yeon Kong Kim 

and Juma is therefore not merely that disclosure may sometimes be restricted. Rather, it 

is that the Constitution permits such restrictions only where the State satisfies a 

heightened burden of constitutional justification through evidence, reason, 

proportionality and independent judicial determination.170 Properly understood, witness 

interference protects the administration of justice precisely because it remains 

constitutionally constrained by the rule of law rather than liberated from it. 

1.9 Constitutional Limits on Judicial Reliance upon Intelligence 

One of the most difficult constitutional questions arising within witness 

interference jurisprudence concerns the extent to which judicial decisions restricting 

liberty or procedural rights may legitimately rely upon confidential intelligence 

information.171 Unlike conventional evidence, intelligence is ordinarily generated 

through covert investigations, confidential informants, surveillance operations or 

security assessments whose disclosure may itself compromise witness safety, ongoing 

investigations or national security. The constitutional dilemma is therefore not whether 

intelligence possesses practical value, but whether and to what extent executive 
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intelligence may lawfully influence judicial determinations affecting constitutionally 

protected rights. The resolution of that dilemma has profound implications for judicial 

independence, prosecutorial accountability and the constitutional separation of 

powers.172 

The starting point must be a clear constitutional distinction between intelligence 

and evidence. Although both contribute to criminal justice, they perform fundamentally 

different constitutional functions.173 Intelligence is investigative and preventive. It 

identifies emerging threats, evaluates criminal networks, predicts future conduct and 

assists executive decision-making. Evidence, by contrast, performs an adjudicative 

function. It constitutes the material upon which courts determine legal rights, establish 

facts and justify constitutional limitations. The distinction is not merely evidential. It 

reflects the constitutional separation between executive investigation and judicial 

adjudication. Once intelligence is treated as equivalent to evidence, the executive 

effectively acquires indirect authority to determine constitutional outcomes, thereby 

eroding the institutional independence that constitutional democracies require courts to 

preserve. 

This distinction exposes an important misconception that occasionally emerges 

within criminal practice. Courts sometimes appear to assume that because intelligence 

may legitimately initiate investigations, it may equally justify restrictions upon liberty 

or disclosure without substantial judicial interrogation. Such reasoning conflates two 

entirely different constitutional inquiries. The threshold necessary to justify 

investigation cannot automatically justify interference with constitutional rights. 

Investigative decisions are executive functions directed towards information gathering. 

Judicial decisions restricting liberty, disclosure or procedural guarantees are 

constitutional determinations requiring independent legal justification. Confusing these 

functions fundamentally alters the constitutional distribution of institutional authority 

by allowing investigative assessments gradually to assume adjudicative force. 

Conversely, constitutionalism cannot realistically insist that intelligence satisfy 

the evidential standards applicable at trial before judicial intervention becomes 

permissible. Witness interference frequently occurs in secret. Threats are often 

communicated indirectly, intimidation is commonly exercised through intermediaries 

and organised criminal networks rarely reveal their intentions through publicly 

admissible evidence before protective intervention becomes necessary. Requiring 

investigators to disclose confidential sources or operational intelligence before every 

protective judicial order would frequently defeat the very objective that witness 

protection seeks to achieve. Constitutional criminal procedure must therefore reject two 

equally unsatisfactory extremes. It cannot permit executive intelligence automatically 

to determine constitutional rights, nor can it disregard credible intelligence merely 

because it remains confidential. The constitutional challenge is in regulating judicial 

reliance upon intelligence without surrendering judicial independence. 

The critical constitutional distinction is therefore not between intelligence and 

non-intelligence but between judicial reliance upon intelligence and judicial deference 

to intelligence.174 Judicial reliance occurs where confidential intelligence informs the 
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court's assessment after independent judicial scrutiny of its credibility, reliability and 

constitutional sufficiency. Judicial deference, by contrast, occurs where courts accept 

executive intelligence because of its institutional source rather than because of its 

independently established constitutional reliability. This distinction is constitutionally 

decisive. Reliance preserves judicial independence because the court remains the 

ultimate constitutional decision-maker. Deference undermines constitutional 

adjudication because executive opinion effectively replaces judicial reasoning. 

Institutional Theory demonstrates that constitutional legitimacy depends precisely upon 

preserving this institutional boundary. Courts remain constitutionally legitimate not 

because they possess superior investigative capacity but because they independently 

evaluate information generated by other institutions before determining its legal 

consequences. 

This constitutional distinction assumes even greater importance because 

intelligence frequently concerns anticipated rather than completed conduct. Predictions 

regarding future witness intimidation inevitably involve uncertainty. Intelligence 

therefore differs fundamentally from evidence proving historical facts. Predictive 

information may legitimately establish reasonable apprehension, but it cannot itself 

establish constitutional necessity. The constitutional danger arises where predictive 

assessments gradually acquire the status of factual determinations without meaningful 

judicial evaluation.175 Liberty consequently becomes dependent upon executive 

forecasts rather than judicial findings. Such an approach weakens the constitutional 

presumption of innocence because individuals become subject to restrictions based not 

upon objectively established conduct but upon anticipated future behaviour evaluated 

primarily by investigative agencies. 

The constitutional response to this difficulty is in recognising that different 

judicial interventions require different standards of constitutional justification. Existing 

jurisprudence frequently approaches witness interference as though one evidential 

threshold governs every procedural decision. Such an approach lacks constitutional 

coherence because constitutional rights themselves occupy different normative 

positions. Temporary restrictions upon disclosure, witness anonymity or controlled 

access to sensitive investigative material undoubtedly interfere with fair trial rights, but 

they do not ordinarily impose the same constitutional burden as prolonged deprivation 

of liberty through continued detention. Constitutional proportionality therefore requires 

a graduated rather than uniform model of judicial justification. 

Accordingly, credible intelligence may constitutionally justify procedural 

measures designed to preserve witness safety or protect the integrity of ongoing 

investigations where independent judicial scrutiny establishes that a substantial and 

objectively identifiable risk exists. Delayed disclosure, witness relocation, anonymity 

orders, restricted inspection of sensitive material or protective courtroom arrangements 

primarily regulate the conduct of criminal proceedings without necessarily 

extinguishing the accused's substantive constitutional guarantees. Their constitutional 

legitimacy depends upon proportionality, continuing judicial supervision and the 

availability of subsequent procedural safeguards capable of preserving overall trial 

fairness. 
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Detention, however, occupies an entirely different constitutional position. 

Liberty constitutes one of the most fundamental constitutional guarantees recognised 

within democratic legal systems. Its deprivation therefore demands correspondingly 

stronger constitutional justification.176 Intelligence alone should rarely suffice to sustain 

prolonged detention unless independently corroborated by objective material capable of 

demonstrating that the anticipated interference is both substantial and imminent. 

Constitutional proportionality requires evidential thresholds to increase in direct 

proportion to the severity of the proposed interference. The more intrusive the 

restriction upon constitutional rights, the more compelling, reliable and independently 

verifiable the supporting material must become. This graduated model represents a 

more coherent constitutional approach than treating every allegation of witness 

interference as though identical constitutional consequences inevitably follow. 

The jurisprudence of the European Court of Human Rights provides persuasive 

support for this constitutional distinction. Although the Court has consistently 

recognized that witness safety, national security and protection of covert investigative 

methods may justify limitations upon disclosure, it has equally insisted that such 

restrictions remain exceptional, proportionate and subject to rigorous judicial control.177 

The Court has repeatedly rejected the proposition that executive assessments alone may 

determine the permissible scope of constitutional rights.178 Rather, independent judicial 

scrutiny constitutes the indispensable constitutional safeguard preserving the overall 

fairness of criminal proceedings. The constitutional lesson emerging from that 

jurisprudence is therefore not that intelligence authorizes secrecy, but that secrecy itself 

remains constitutionally accountable through judicial supervision.179 

Comparable developments within common law jurisdictions reinforce this 

conclusion. Increasingly, courts examine confidential intelligence through in camera or 

ex parte procedures where public disclosure would itself compromise legitimate 

protective interests.180 The constitutional significance of these procedures is frequently 

misunderstood. Their purpose is not to reduce judicial scrutiny but to strengthen it. 

Instead of requiring courts to accept prosecutorial assertions without verification, 

confidential judicial inspection enables the court personally to evaluate the material 

relied upon by the prosecution while simultaneously protecting operational security and 

witness safety. Such procedures therefore reinforce rather than diminish constitutional 

accountability because they preserve judicial evaluation without sacrificing legitimate 

protective interests. 

Ugandan constitutional practice should evolve consistently with these 

principles. Where the prosecution reis upon confidential intelligence to justify 

restricting liberty or disclosure, courts should require sufficient information to evaluate 

the constitutional reliability of that material without necessarily compelling disclosure 

that would defeat legitimate investigative objectives. Relevant constitutional 

considerations include the provenance of the intelligence, the credibility of its source, 

the extent of independent corroboration, the immediacy of the anticipated threat, 

whether multiple sources consistently report similar risks, whether disclosure would 

genuinely compromise witness safety or investigative effectiveness and whether less 
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restrictive alternatives adequately preserve the competing constitutional interests. 

Judicial acceptance should therefore depend not upon executive confidence in 

intelligence but upon judicial confidence in its constitutional reliability. 

This approach equally protects prosecutorial legitimacy. Prosecutors occupy a 

constitutional office characterised by duties of fairness, objectivity and fidelity to the 

administration of justice. Reliance upon confidential intelligence should therefore 

strengthen rather than weaken prosecutorial accountability.181 Where prosecutors 

appreciate that intelligence will be subjected to rigorous constitutional scrutiny, 

institutional incentives shift away from unsupported assertions towards careful 

verification, corroboration and evidential precision. Judicial scrutiny thus performs a 

regulatory function extending beyond the immediate proceedings by encouraging 

prosecutorial practices consistent with constitutional standards of fairness and 

accountability. 

Procedural Justice Theory further reinforces this constitutional framework. 

Public confidence in judicial institutions depends not upon whether intelligence 

remains confidential but upon whether judicial decisions transparently demonstrate that 

confidential material has been independently examined before constitutional rights are 

restricted. Individuals are considerably more likely to accept adverse decisions where 

they understand that judicial authority has been exercised independently rather than 

merely endorsing executive opinion. Judicial legitimacy therefore depends less upon 

complete disclosure of confidential intelligence than upon public confidence that 

judicial reasoning has remained autonomous, impartial and constitutionally disciplined. 

Ultimately, intelligence should never become an evidential substitute through 

which executive institutions indirectly determine the scope of constitutional rights. Nor 

should constitutional formalism prevent courts from acting where credible intelligence 

objectively demonstrates substantial threats to witnesses or the administration of 

justice. The preferable constitutional position is one of calibrated judicial scepticism. 

Courts should neither disregard intelligence because it originates within the executive 

nor accept it merely because executive agencies express institutional confidence in its 

reliability. Rather, intelligence should remain an investigative tool capable of 

informing, but never replacing, independent judicial evaluation. Constitutional rights 

must continue to depend upon judicial reasoning, evidential accountability, 

proportionality and institutional independence rather than executive assessment alone. 

Properly understood, the constitutional significance of intelligence is not in its capacity 

to diminish judicial scrutiny but in its ability to assist judicial decision-making while 

remaining fully subordinate to the rule of law. 

1.10 Conclusion 

Witness interference undoubtedly constitutes a legitimate constitutional concern 

because the administration of criminal justice cannot function where witnesses are 

exposed to intimidation, coercion or improper influence. Nevertheless, this study has 

demonstrated that its constitutional legitimacy lies not in the importance of protecting 

witnesses, but in the manner by which allegations of interference are judicially 

established and evaluated. Ugandan jurisprudence increasingly recognises that witness 

protection cannot justify restrictions upon liberty, disclosure or other fair trial rights on 
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the basis of speculation, institutional apprehension or formulaic prosecutorial assertions 

alone. Rather, constitutional adjudication demands objectively verifiable evidence, 

independent judicial scrutiny, proportionality, transparent judicial reasoning and 

continuing institutional accountability. Properly understood, witness interference is not 

merely an evidential issue but a constitutional doctrine governing the lawful limitation 

of fundamental rights. Its application therefore requires a structured constitutional 

methodology that preserves the presumption of innocence, maintains the separation of 

powers, reinforces prosecutorial objectivity and ensures that every restriction upon 

constitutional rights is demonstrably justified through evidence rather than assumption. 

In this way, the Constitutional Doctrine of Witness Interference proposed in this article 

provides a coherent framework through which Ugandan courts can protect witnesses 

while simultaneously safeguarding constitutional liberty, fair trial rights and the rule of 

law, thereby strengthening both the integrity of criminal proceedings and public 

confidence in the administration of justice. 
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